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Abstract

The situation caused by the covid-19 epidemic in humerous countries around the world requires
governments to take exceptional measures. In normal circumstances, the state adheres to the
application of its ordinary laws, and in exceptional circumstances, it is difficult to apply the same
laws to the situation as in the case of the spread of the Corona virus, and a state of emergency is
declared. Here, the problem of research arises in the search for the legality of declaring a state of
emergency in Libyan legislation and the effectiveness of government decisions in limiting the
spread of the Coronavirus. The researcher also aims, through this research, to define the concept of
a state of public emergency and a state of emergency in comparative constitutions and the Libyan
constitution, and a state of health emergency in Libyan law and the controls for its declaration.
Announcing it through analysing the legal texts of the Libyan health law and its success in
keeping pace with the epidemic situation in terms of controlling and punishing violators. For the
state of emergency in models from different countries and through discussion. Research and
analysis of information lead to obtaining a set of results, including the case of the spread of an
epidemic, which is considered an emergency, as well as the lack of clarity from a legal and
constitutional point of view from the competent authority to declare a state of health emergency in
Libya. At the end of the research, we made recommendations that the authorities in Libya may
adopt, including the need to intensify the legal and procedural effort to organize emergency states
and spread epidemics in the Libyan health law and the upcoming Libyan constitution.

Keywords: State of emergency, health regulations, the Covid-19 Virus, health emergency and
contagious diseases.

Introduction

The right to health care is among the most important rights that have been concerned with many international
agreements, constitutions and internal legislation of countries, where individuals are supposed to live in a healthy
environment away from serious diseases and deadly epidemics that may affect their lives. As it is possible for any
society to go through special or exceptional conditions and political, economic and social crises that threaten the
normal functioning of the constitutional institutions or posing a threat to the independence of the country. For this
purpose, the state has enacted various laws and legislations to protect the citizen's right to obtain health care and
contain the spread of the infectious diseases. As the spread of the Corona virus epidemic has become a global danger
and threatens the lives and safety of numerous citizens at risk, it has become imperative for the state to intervene to
limit the spread of the epidemic, because it is the agency charged with ensuring and maintaining public health. As
the spread of the Corona virus epidemic has become a global danger and a threat that puts the lives and safety of
numerous citizens at risk, it has become imperative for the state to intervene to limit the spread of the epidemic,
because it is the agency charged with ensuring and maintaining public health. Therefore, there is a need to take
urgent and unusual measures, such as declaring a state of emergency, based on the well-known Roman rule that “the
safety of the people is above the law.” In normal circumstances, the state is bound by the application of its
customary ordinary laws to confront any health condition. However, there are exceptional circumstances which the
state may go through that make it difficult to maintain the pace of applying the same laws to theses exceptional
situation, this is seen in the case of the spread of the Corona epidemic, which is an exceptional state and a global
emergency as announced by various countries and the World Health Organization, therefore in such cases the the
state resorts to declaring a state of emergency and the application of special and exceptional laws. The definition of
a state of emergency is “a set of measures and actions taken by a country on its territory with the aim of controlling
general safety and security and preserving public order from collapsing following the occurrence of exceptional



events that threatens the public security such as wars, disasters and the spread of deadly epidemics of unknown
origin.” Countries resort to putting in place legal and procedural measures to organize the declaration of a state of
emergency in order to be able to control the emergency situation and control public order with minimal human and
material damage and to preserve it from collapsing. This includes the Libyan legislator, which enacted legislation to
impose a state of emergency when its conditions are met, and it is the subject of our study here to discover out the
most important legal texts on health protection and their effectiveness in times of emergency by analysing the legal
texts to find out the strengths and weaknesses in them.

Issue of the study

The issue of the study is summarized that in that in normal conditions countries apply their laws, but there are
exceptional circumstances and emergency situations such as the case of the spread of deadly epidemics that make it
difficult to apply the same laws to the exceptional case as in the case of the spread of the Corona epidemic. Hence
the problem of study is regarding the legality and legitimacy of declaring the state of emergency in the Libyan
constitution and its effectiveness in limiting the spread of the Corona virus, considering that the declaration of the
state of emergency was a measure taken by the Libyan government to limit the spread of the Corona epidemic.

Objective of the study

In identifying the concept of a state of public emergency first, then a state of emergency in comparative
constitutions, accessing the analysis of declaring a state of health emergency in Libyan law and the controls for its
declaration, and revealing the legislative frameworks that justifies its declaration in internal laws and the extent of
their effectiveness in limiting the spread of the Corona virus in Libya during the period of the epidemic through
reviewing the most important laws and decisions issued by the Libyan government in order to limit the spread of the
epidemic.

Study Approach

In order to answer the issue presented the researcher used a set of approached which the subject of the study
required namely, the descriptive analytical approach. Where we use this approach by describing the phenomenon
under study, analysing the legal texts concerned with declaring a state of emergency and related to the subject, and
collecting various information and ideas. And its inclusion in a scientific way to study the role of declaring a state of
emergency in limiting the spread of the epidemic. It also employs the comparative approach for the purpose of
comparing the legal regulation of the state of emergency in terms of validity and the competent authority to declare
it in models from different countries such as Egypt, Jordan and France and we chose these three different legal
systems and these countries took a different approach to confront Corona pandemic.

The First Requirement Is to Define the State of Emergency, Its Legal Framework, Its Forms,
Causes and Conditions for Its Declaration

First: The Definition of the State of Emergency

The term emergency origin refers to an unexpected accident that happens suddenly. So far, there is no single unified
definition of the state of emergency among legal scholars, and definitions have been varied according to the
different legal systems in each country.

We begin first by defining an international emergency, the constitution of the World Health Organization defines an
international emergency as "an extraordinary event that poses a public health threat to other countries through the
global spread of a disease and requires a coordinated international response”.* The state of emergency is defined
from its legal perspective. There is an emergency law to confront unusual circumstances during the declaration of a
state of emergency and its validity. According to this law, the executive authorities in the state are given great
authorities which limit the freedom of movement and restrict the natural rights of citizens with few exceptions as a
result of the application of the state of emergency such as the state of emergency when there is a spread of
epidemics.

An emergency is defined technically as a state of facing a dangerous threat that threatens the national interests and
may affect the stability of a state or endanger its national security and the lives of its residents. Furthermore, this
definition is based on a statement of the causes for declaring a state of emergency and the purpose of declaring it in
order to preserve the safety of the country. The Egyptian legislator defined the emergency law as “a law regulating a
state of emergency”. Therefore, it is an exceptional system specified in time and place announced by the government

318



319 BiLD Law Journal 7(4s)

to face emergency and extraordinary circumstances that threaten the country or part of it, by urgent measures and
extraordinary methods in specific conditions and until the threat is removed. Amongst the previous definitions, in
our perspective this definition is the closest, as it is somewhat inclusive of the basic characteristic of the state of
emergency. In addition to the previous definitions, they mainly focus on clarifying the basic features of the state of
emergency as being exceptional and temporary therefore it is a common factor between the definitions that the state
of emergency is a result of an exceptional circumstance.

Based on the foregoing, the state of emergency is an exceptional and temporary system to deal with a critical and
dangerous situation, whereby the government or the responsible authority in the country declares a state of
emergency in the case of danger, natural disasters and health emergencies by adopting a set of measures, including
quarantine or a comprehensive and complete closure of the country. In addition, the state must clarify the procedures
followed under the emergency law, as it should be be possible for the population to be knowledge regarding
everything that is related to the instruction of the emergency in order to avoid violation.

By analysing all the definitions and clarifications that are presented, it can be said that the state of emergency is a
specific constitutional system in most countries. It is resorted to on an exceptional basis, specific in terms of time
and place and according to methods and circumstances that differ from one country to another based on the
declarations that are established in the country. However, the emergency circumstance is a common factor between
all of them until the end of the imminent danger. With regard to the subject of our study, we will review the state of
emergency in the Libyan law throughout the next section.

Secondly: The Terms and Conditions for Declaring a State of Emergency

Most of the constitutions and legal legislations of countries contain legal texts that specify the authority entrusted
with declaring a state of emergency, whether a state of public emergency or a state of health emergency. In order to
give permission to declare a state of emergency, it is a necessity to adhere to the conditions, several of which are
objective and others of Formalism. We here review the objective conditions in order to ensure that this authority is
not misused and does not exceed the limits of emergency.

Section One Objective Conditions

The objective conditions in declaring a state of emergency are the conditions that if one of these conditions is
breached, the declaration of a state of emergency is seriously flawed, and one of these conditions is the condition of
the existence of an exceptional circumstance.

The existence of an exceptional and extraordinary situation, whether external or internal dangers such as natural
disasters is a requirement in order to declare a state of emergency. The spread of the Covid-19 virus and an example
where it is considered an exceptional case and an emergency circumstance which threatens the lives and safety of
human beings. It is a requirement to declare a state of emergency, as specified in Article 80 paragraph 6 of the
Constitutional Declaration, where it stipulates the competence of the National Congress, which is the legislative
body concerned with declaring the state of emergency which is currently represented by the Parliament as it declares
and lifts the state of emergency.

The second condition is the availability of the purpose, although the state of emergency is considered an emergency
and urgent matter, however there must be a specific purpose for declaring a state of emergency. The purpose of
declaring a state of emergency is to achieve a general interest of the state and its residents. The goal and purpose of
declaring a state of emergency should not be to a conflict of freedom for individuals and restrict the political goals.
For example, as it occurs in various third world countries, the World Health Organization draws attention to this in
its recommendation to declare a state of health emergency not to use it to restrict the freedom of individuals in the
country for other purposes.

The third condition is the proportionality in the procedures in order to declare a state of emergency, there must be
proportionality in the procedures and be in the appropriate extent in order to overcome these circumstances. Thus,
there is no excessive use of the right to declare a state of emergency to a greater extent than the size of the disaster
or emergency circumstance.

The fourth condition is the insufficiency of the legal base and that the ordinary legal base is unable to meet the
circumstances, therefore the ordinary legal base is unable to conduct the emergency situation, which requires
exceptional measures. As the internal laws and regulations may not be prepared for such circumstances, here it is
necessary to resort to a state of emergency due to the insufficiency of the legal base



The Second Section Is the Formality Conditions

It is insufficient to adhere to the objective conditions of declaring a state of emergency, but numerous restrictions
must be adhered as well, including those under jurisdiction. It is the difference of the authority concerned with
declaring an emergency from one system to another, and the time constraint, which is to be limited to a limited
period, and the constraint of control, which is that a certain body monitors it. Therefore, responsible authorities must
abide by the conditions set for declaring a state of emergency. Here, we compare three different legal systems to
clarify the formal differences between them in terms of jurisdiction, time constraint, and oversight.

First, the jurisdictional restriction means that the authority competent to declare a state of emergency differs from
one legal system to another. The authority competent to declare a state of emergency is in the French system is the
head of state, and according to Article 2, the first paragraph of Law No. 55 of April 3, 1955, relating to the state of
emergency, Parliament does not declare a state of emergency. It is announced by the government, but it has the
decision to extend it or not. Looking at the French situation, the government is competent to declare a state of
emergency, and the role of the French Parliament remains oversight and is limited to extension or not. However, for
the Jordanian legislation, the jurisdiction expresses the authorities of the king according to his discretion, as he has a
discretionary authority in the event of matters that require the declaration of emergency

Secondly, time constraints the state of emergency as exceptional case as it is a result of an emergency. Therefore, it
is necessary to announce a specific period, a time frame for the state of emergency as stipulated in Article No. 55 of
April 3, 1955 of the French law. As for the Egyptian law, declaring a state of emergency in accordance with Article
154 of the amended constitution in January 2014, it is not permissible to impose a state of emergency in the country
for a period exceeding 6 months and they shall be divided into two periods of three months each. As for Jordanian
legislation, the government is within the jurisdiction of the government after obtaining the king’s permission in
accordance with Article 94 of the Constitution.

Accordingly, the time restriction of the state of emergency is one of the important conditions for declaring the state
of emergency in numerous laws and constitutions, and explicitly stipulated in some Egyptian laws, for example, and
the announcement of the emergency must indicate when the state of emergency begins and when it ends

Thirdly, under supervision the state of emergency is one of the exceptional circumstances that numerous countries
resort to. Therefore, it must be under supervision so that the state of emergency is not exploited by the authorities for
other political goals.

Considering the French law, oversight of measures taken during a state of emergency is subject to the oversight of
the legislative authority and the judiciary. Parliamentary oversight is evident in Article 24 of the Constitution of
October 4, 1958, which gave parliament the authorities to vote on laws and monitor the work of the government.
Whereas, in the Egyptian case, oversight is on the emergency decision itself and not on the measures taken during
the period of the state of emergency, and this was clarified by Article 2 of Law No. 37 of 1972, as amended. As for
the Jordanian legislation, the king’s decisions are not subject to judicial oversight as they are acts of sovereignty.

We identify from the foregoing that in the formal conditions for declaring a state of emergency and through
comparison in the table in terms of jurisdiction, time constraint and control in models for three countries and is
showed in the following.

Formality conditions

The country
Jordan

France

Under jurisdiction

It expresses the
authorities of the king
according to his

discretion, as he has
discretionary authority in
the event of matters that
require the declaration of
emergency.

The authority responsible
for declaring a state of
emergency is the
government  represented
by the Head of State.

In the current time

It is within the
government’s jurisdiction
and it must declare a state
of emergency when things
return to their previous
state.

The matter is considered
before  Parliament as
stipulated in Article 38 of
the French Constitution.

Under supervision

The decisions of the king
are not subject to judicial
oversight as they are acts
of sovereignty.

Under French law,
oversight of measures
taken during a state of
emergency is subject to
the control of the
legislature and the
judiciary.
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Egypt

The President of the
Republic announces after
taking the opinion of the
Council of Ministers in
accordance with Law No.

For a specific period not
exceeding three months,
and to be renewed only
for a similar period after
the approval of two thirds
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Oversight is the
responsibility  of  the
administrative and
constitutional judiciary.

22 of 2022. of the people’s
representatives.

Section Three: Emergency visualisation
Real State of Emergency and Political State Of Emergency

The real state of emergency is defined as a state of military emergency or martial law. The real state of emergency is
applied due to war actions, and the scope of its application is within the locations of war in which the enemy is
present.

In the event that a state of war breaks out between two states or an enemy invades a state’s territory, these
exceptional circumstances require the state to declare military martial law in order to try to confront that danger,
which results in personal rights and freedoms being endangered.

As for the state of political emergency, countless countries have gone to implement the system of the state of
political emergency. The state of political emergency must be based on justifications other than war, such as if there
is an imminent danger to the state, such as a state of armed insurrection, disturbances that are extremely dangerous,
or public disasters. The declaration of a state of political emergency is based on the danger arising from war but is
not related to hostilities. It should be noted that there are numerous political regimes that exploit the state of
emergency to restrict human freedom, and that it is a clear violation of the United Nations principles relating to
political and social human rights and the 1984 France Convention.

The executive authority is obligated, in the event that a political emergency is declared, not to be liberated from the
rule of law except in accordance with the law proclaiming it. This is in order for the emergency system to not turn
into an absolute tyrannical rule, thus when applying the emergency authorities, the legislation is subject to the
oversight of Parliament in terms of approving the declaration of a state of emergency and its continuation.

2.Partial state of emergency and total state of emergency

If the state of emergency is related to the existence of previously defined exceptional circumstances, and the
authorities within the state cannot confront those circumstances with the authorities established by the legislation
and regulations under normal circumstances. Those circumstances and events that have befallen the state, they
include all parts of the country, as they may be local and do not appear except in certain places.

A partial state of emergency is that state that is imposed for a specific period and in a specific area by law, when the
state is exposed to a threat to its security or security disturbance in that area or the existence of a health or natural
disaster. As for the state of total emergency, it is applied in the occasion where there are exceptional circumstances
over the entire territory of the state. There is no doubt that the state of the spread of infection is a state of total
emergency, and one of its most important legislative effects is the application of quarantine and closure procedures
throughout the state, which is the most important effect of the effects of quarantine and closure in Contemporary
Law.

The Second Requirement: The Legal Basis for the State Of Emergency in Comparative Legislation
We deal with the constitutional basis for declaring a state of emergency in comparative laws in terms of the
authority concerned with declaring emergency and controlling it on what was based on its declaration and the
conditions we declared. For example, we study the cases of France, Egypt and Jordan.

First, the legal basis for the state of emergency in French law

France has known more than one state of emergency law, the latest of which is Law No. 3 of 1955, which organized
the state of emergency whenever exceptional circumstances occur. As its first article states: “If the institutions of the
Republic, the independence of the state, the integrity of its territory, or the implementation of its international
obligations are exposed to an imminent and grave danger. In the event that the general constitutional authority
ceases its regular functions, the President of the Republic shall take the measures required due to these
circumstances, after his official consultation with the Prime Minister, the Speakers of Parliament and the
Constitutional Council, and addresses a letter to the nation and informs it about these procedures. In addition, it is



included in Law No. 55-385 of 3rd of April, 1955 which is related to the state of emergency and amendments to the
conditions for declaring a state of emergency:
e To be announced to the all or part of the country's regions.
e A state of emergency is declared in the event of an imminent danger or events that affects the safety and
life of individuals and the unity and safety of the state.
e The state of emergency is declared by a decree issued by the Council of Ministers, indicating the areas of
its application.
e The state of emergency can only be extended by a law that specifies the period of its extension and ends
with the end of the period.
e The state of siege and the state of emergency cannot be applied together in the same regions.
e As for the end of the state of emergency, if the Parliament does not agree to extend it, it ends at the end of
the 12-day period.
As well as the law between the authorities of the administration during a state of emergency and between the law
oversight over the state of emergency by the legislative and judicial authorities and the oversight of Parliament, and
with regard to the extension of the state of emergency under the law in accordance with the text of Article Il-1 of
Law No. 55-385 of 1955. The matter is considered before Parliament, as Article 38 of the French Constitution
stipulates that “the government may request authorization from Parliament, for a specified period of time, in order to
take measures by a decree, which are often within the jurisdiction of the law, in order to implement its programme.”
Here, the state of health emergency finds its constitutional basis in Article 38, where the government can resort to
Parliament by a decree of health emergency to obtain an authorization. The French Council of State has often
endorsed this authorization. As on March 22, 2020, the French legislator approved a draft health emergency law that
granted the government a wide range of authorities for a period of two months to fight the Corona pandemic, and the
Prime Minister issued a decree that would restrict the movement of citizens.

Second, the Constitutional Basis for the State Of Emergency in Jordanian Legislation

The state of emergency derives its name from its connotation, as it indicates an unstable and abnormal situation that
calls upon the competent authorities that have the duty to impel the danger in order to confront this crisis and take
the appropriate administrative measures and decisions. First from 1928, then amended in 1947, then 1952, then the
defence Law in 1992 and the last amendment in 2011.

Legal Articles 94, 124 and 125 of 1952 of the Jordanian Constitution and its amendments clearly indicated the
conditions for declaring a state of emergency. Article 124 of the Jordanian Constitution of 1952 indicated that “If
disturbances erupt or evidence of any of that occurs in any part of Transjordan, or when danger is anticipated from a
hostile attack on any part of it, the Emir in the Council of Power may declare martial law as a precautionary
measure”. Thus, it is considered as the first Jordanian constitution to anticipated an imminent danger that might
threaten the state. Therefore, it authorized the declaration of martial law to overcome the danger and protect the
state. It is clear from this law that declaring a state of emergency is in accordance with the provisions of the defence
Law issued in 1992 expresses the authority of the King in accordance to his discretion. As explained in Article 124-
125 of the Jordanian Constitution of 1952 and its amendments, and as announced on March 17, 2020, to combat the
Corona pandemic. In case of the occurrence of matters that require declaring a state of emergency the King has
discretionary authority based on a decision issued by the Council of Ministers without the oversight by the
legislative authority.

The decisions made by the king are not subject to judicial oversight, as they are acts of sovereignty, and the
government must cancel the state of emergency when conditions are restored to their previous count and the reasons
for declaring the emergency are removed. It is to be noted that the Jordanian legislator inferred the term martial law
to denote all emergency dangers without distinguishing between them and the state of emergency.

Under Article 125, the king may declare a state of emergency after a request from the cabinet in response to the
occurrence of exceptional circumstances that threaten national security or public safety, including the spread of a
pest or epidemic. The law gives the prime minister the authority to place restrictions on certain rights, including
freedom of movement, shutting down places of assembly, and closing borders of the state.

Thus, the state of emergency finds its legal and constitutional support in Articles 124-125 of the 1952 Law and the
other support in the public defence Law issued in 1992, where the government represented by the Prime Minister
may, by the King’s instructions, issue a state of health emergency.

The Jordanian King has also issued a royal decree on March 17, 2020, granting authorities to the Prime Minister
under the defence Law, which is used in case of an emergency occurring, and under these authorities, the Prime
Minister has the right to impose restrictions on gatherings, freedom of movement and health inspection.
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Third, the Legal Basis for the State Of Emergency in Egyptian Law

The date of the issuance of the Emergency Law in Egypt goes back to Law No. 165 of 1958 regarding the state of
emergency, as an alternative to the martial law that the English were applying in Egypt at the time.

Egypt is considered one of the few countries in the world that did not declare a state of health emergency during the
spread of the Corona epidemic in the context of confronting the crisis that resulted due to the spread of the Corona
virus (Covid-19). Due to because the state of emergency already being declared and is considered an integral part of
the Egyptian legal reality during the past forty years.

However, given that the current situation is linked to a state of health emergency and the spread of an epidemic, it
was a necessity to introduce few amendments to the current Law No. 162 of 1958, as it is unable to deal with this
type of crisis. The law is specifically designed to suppress any form of dissent that the political system or military
emergency may encounter. Therefore, following the approval by Majority of the members of the House of
Representatives on the proposed amendments that would give more authority to the President of the Republic during
states of emergency. Law No. 22 of 2022 was then issued with the amendment of the provisions of the previous Law
No. 162 of 1958 relating to a state of emergency and according to the first article of Law No. 22.Therefore, “The
state of emergency in Egypt is declared in case the security or public order in the country, or in a region the country
is endangered, whether it is occurred due to general disasters, the spread of epidemics, or the occurrence of internal
disturbances or the outbreak of war, or any events that threaten to occur.” The second article of the Law deals with
the authority to declare and end a state of emergency and what it should include, as the second article of the same
law stipulates, declaring a state of emergency and ending it is decision by the President of the Republic, and the
decision to declare a state of emergency must include the following: a statement of the case for which it was
announced, determining the area it covers, the date of its entry into force and its duration. Article 154 of the
amended constitution in January 2014 specifies that a state of emergency shall be declared for a specific period of
time not exceeding three months, and shall not be renewed except for a similar period after the approval of two-
thirds of the people’s representatives. The new law has added various authorities to the President of the Republic
which can be applied during a health emergency. On the other hand, we discover that the constitutional and
administrative judiciary is the one who carries out the effort of oversight over the decisions taken by the President of
the Republic in the case of occurrence of the state of emergency.

Looking at these authorities, we discover that it aims to combat the Corona epidemic or any health emergency in the
future. Thus, the Egyptian legislator corrected the defect in the emergency system previously in force by amending
the new promulgated by Law No. 22 of 2022, which regulates health emergencies and is the legal basis for in cases
such as the spread of epidemics.

Through the foregoing, it has become clear to us that the declaration of a state of emergency is characterized as the
strongest manifestation of exceptional legislation. Protection of security and public order. Which enjoys great
authorities under the emergency law, in order not use it to exploit the state of emergency in a course of action that
harms human rights except in the narrowest limits and to the extent necessary to confront the emergency situation.
We also note that the authority concerned with declaring a state of emergency differs from one state to another,
including the royal, presidential and republican systems, and the authority responsible for monitoring the state of
emergency from the legislative and judicial authorities and the oversight of Parliament.

The Third Requirement: The Legal and Constitutional Basis for Declaring a State of

Health Emergency in Libyan Law.

Through what has been presented, it becomes clear to us that declaring a state of emergency occurs when the state is
exposed to exceptional and abnormal circumstances, the occurrence of natural disasters or the spread of a deadly
epidemic. Procedures and measures must be in conformity with the provisions of the Constitution and the provisions
contained in the laws related to it. The legal and constitutional basis for the legality of these must be identified as
well.

Section One: The Constitutionality of Declaring a State of Emergency in Libyan Law

The most important thing in the constitution of any state is the guarantees it provides and the rights of individuals,
but if there is a deterioration in the security situation of the state or it is seriously threatened, whether by external
aggression or natural disasters or the spread of diseases and epidemics resulting in the state not controlling the
situation, this is called the unstable or high-risk situation of the state. Here, the highest authority in the country
according to the system, as we mentioned above, has the authority to declare a state of emergency if the security is
in defect or health emergency is significant and this emergency state might include the whole country or part of it.



Following the declaration of a global state of emergency after the spread of the Corona virus covid 19 by the World
Health Organization and the Corona Virus (Covid-19) was considered a “pandemic”. In order to confront the Corona
epidemic, the legal systems differed about the measures to to take, which called for declaring a state of emergency
across the country, declaring a state of emergency included steps such as closing the borders and shutting down
airports’ operation. Movement became prohibited and all aspects of life are closed in order to prevent the spread of
the Corona virus. A state of emergency was declared in Libya on March 17, by Resolution No. (209) of 2020 AD.
We must first observe the historical development of the state of emergency through the different regimes that were
once against the Libyan state and what its legal and constitutional foundations are. We first review the state of
emergency law since the independence of the Libyan state.

Libya has witnessed numerous developments and states of emergency in the Libyan law. We first start with the
period of the monarchy rule in Libya. It was the first constitution to be established for the Libyan state. During this
period, the Constitution of the Kingdom of Libya was issued in 1951 AD, where Article 70 of the Kingdom’s
constitution for the year 1951 specified the following: “The King announces martial law and a state of emergency,
provided that the declaration of martial law is presented to the National Assembly to decide whether to continue or
withdraw it.” Here, the first authority to declare a state of emergency rests with the king, who is authorized by the
article to declare a state of emergency, however whether it continues or be withdrawn is up to the National
Assembly or Parliament. The constitution issued in 1963 kept the same legal text which did not amend or withdrawn
it, which made the imposition of an exceptional state of emergency within the competence of the executive authority
represented by the King at the time.

In the monarchy era, the Libyan legislator made a clear the difference between the martial law and a state of
emergency, as the monarchy at the time issued two decrees, the first is related to the state of emergency which was
issued on October 5, 1955 AD.

The second is Decree No. 5 of 1956 related to the martial law, where the first article of Royal Decree No. 5 of 1956
mentions that “Martial law may be declared if security or public order in the Libyan territory or in one part of the
territory is endangered, whether that is due to the raiding of enemy forces from abroad or the occurrence of internal
disturbances or the occurrence of severe natural phenomena or epidemics.” Through the foregoing, it becomes clear
to us from these two previous decrees that the Libyan legislator at that time narrowed the state of emergency and
martial law in the event of disturbances in public security, or threatening and endangering the lives of residents and
citizens, or severe natural phenomena, or epidemics.

With the transition to a new political system in the Libyan state and the change of the system of government from a
monarchy to a Revolutionary Command Council, the constitutional declaration of 1969 was issued, where Article 25
of this declaration mentions that “The declaration of martial law and a state of emergency shall be made by the
decision of the Revolutionary Command Council whenever the external or internal security of the state is
endangered and whenever it deems that this is necessary to protect the revolution and secure its safety.”

It becomes comprehensible to us from the previous legal text, Article (25) that the authority authorized to declare
martial laws and a state of emergency is the Revolutionary Command Council, unlike the comparative legislation
and the royal constitution, whereas the Revolutionary Command Council has the authority to issue laws, decisions
and legislation regulating the state of emergency by the authorization of the law. The article mentioned previously
mentions the objective conditions that must be available before the Revolutionary Command Council declares a
state of emergency or martial law.

The issuance of Law No. 21 of 1991 regarding general mobilization, whereby general mobilization was defined in
Article Two of it as: “The composition of all human, material and moral resources for the Great Jamahiriya and their
proper numbers in order to transition the nation from a state of peace to a state of war. In Article 3, the legislator
stipulated that the authority competent to announce the mobilization, as assigned to the legislative authority
represented in that era in the People’s Congresses, and limited it to two cases of external danger. And the internal
danger, where the external danger is the tension in international relations, the danger of war and its outbreak,
threatening the security of the state and compromising its sovereignty and independence. The internal danger is the
emergence of what threatens the system of government based on the rule of the individuals at that time, as well as
the occurrence of disasters or epidemics.

It is to be noted that the martial law has been declared in numerous countries around the world, such as France,
Sudan and Egypt. However, it was not declared in Libya at all. As for emergency, it was declared several times
during the monarchy era, however following the regime change in September of 1969. Neither of them was declared
due to the state not requiring it any further. As it is a state based on an individual regime, therefore it is known that
states of emergency and martial law are the most prominent forms in democratic systems.

Furthermore, due to the lack of the full Official Gazette at majority of the legal departments in Libya, there is a law
in action for emergency and another for martial Law 21 of 1990. In addition, it does not descend due to the passage
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of time, non-use, forgetfulness or ignorance of it. The legal principle says: “Ignorance of the law is not an excuse.”
It becomes comprehensible to us that what should be noted is that the law which is applicable at this stage is the
Law 21 of 1990 regarding general mobilization, as there is nothing to cancel or invalidate it.

Section Two: Declaring a state of health emergency in Libyan law to confront the

Corona virus
The spread of the Corona virus as a global pandemic, as declared by the World Health Organization, has resulted in
a significant threat to individuals’ lives, which required declaring a domestic and global emergency.

First, The Concept Of A State Of Health Emergency In Libyan Legislation

As it has formally explained, the state of public emergency and the concept of a state of health emergency in the
International Health Regulations of the World Health Organization, we know the state of health emergency in the
internal laws.

Looking back and examining the various Libyan laws and Law No. 106 of 1973 AD, we were unable to not
discover a clear and comprehensive definition exhibiting the state of health emergency. However few procedures
were mentioned in the Libyan health law that the Ministry of Health is allowed to take, which a definition regarding
the state of health emergency in the Libyan law can be deduced and extracted from these procedures.

On this basis mentioned above, it is defined as “the right of the Ministry of Health to take a set of measures which
are not often carried out during normal circumstances, such as imposing guarantine or complete sanitary isolation
for individuals who are infected or are suspected of being infected, or preventing gatherings that are the cause of the
spread of infection, and closing down all places which can also cause the infection to spread.

Second, the Legal Basis for Declaring a State Of Health Emergency in Libyan Law

The measures taken to limit the spread of the Corona epidemic is derived from a set of constitutional and legal texts
that recognize the state’s responsibility to ensure the safety and health of the citizens from epidemics and infectious
diseases. Considering the legal basis for declaring a state of health emergency, it must be addressed in Law 106 of
1973 on health issued on December 13, 1973, as it is the regulator of the state of health emergency and the spread of
epidemics and how to deal with them in term of legal means.

The first article of the law clarifies that health care is a right for every citizen and should be guaranteed by the state,
which also refers to the cases of the spread of epidemics and deadly diseases, therefor the state is responsible for
protecting its citizens and should take care of their health care within its health units as a right established as it is the
citizen’s guaranteed right. It is a right guaranteed by the law in the text of Article No. 1, and the state is also
committed to developing health services and seeking the best medical technology in order to provide the necessary
health care procedures for its citizens, which indicates that the state is legally obligated to provide the best health
services, including the provision of appropriate vaccine and treatment for epidemics.

Then Article (2) of the same law, touches upon it where it gave the Ministry of Health the authority to supervise
public health, its affiliated health institutions, and private institutions operating in the state so that they are subject to
the supervision of the Ministry of Health in normal and exceptional circumstances.

Although these diseases are stipulated and identified by the legal text in Article 34, the executive regulations specify
that these diseases, which are “Smallpox, relapsing fever, cholera, plague, yellow fever and relapsing fever.”
However, we can measure the Corona virus (Covid-19) in comparison with these diseases due to of its seriousness in
infection and spread, which made the world classify it among the epidemics of the modern era.

On the other hand, this law is also concerned with clarifying the duties of the citizen in support of the state in order
to combat epidemics and serious diseases in cases of health emergencies. As specified in Article 34, the citizens are
urged to report anyone who is infected or is suspected of being infected, and they should inform the authorities
within 24 hours’ time frame.

Article 35 authorized the defying of epidemics with great authorities represented in inspecting homes and public
areas which are suspected of having the disease, isolating patients and their contacts. In addition to allowing health
authorities to seek the assistance of all security authorities if required in order to achieve this. Article 36 of the same
law mentions that the Minister of Health may consider a party affected with an infectious disease by a decision from
the minister as according to the legal text it is a discretionary authority.

As for the government’s decisions, the Libyan government has issued numerous decisions regarding the pandemic
and enacted many measures in line with the state of health emergency in Libya and the epidemiological situation is.
One of the first decisions of the Libyan government is Law No. (207) for the year 2020 AD on March 16, 2020 AD
to form a committee that is to focus and be concerned with following up with the risk of the spread of the Corona



Virus. Afterwards the Libyan government issued the following decisions (215-238-277-288-377-348-326-378-420)
for the year 2020 AD. Staring with the declaration of a movement control order, closure of the land and air borders,
places of worship, schools, all places of gathering and transportation between cities, and taking preventive measures
in order to contain the spread of the disease. Looking at the previous decisions, we discover that all of these
decisions are based on Law No. 106 of 1973 AD in their preamble and legal authority.

Third, The Legal Penalties For Violators Of The State Of Health Emergency When The Corona
Epidemic Spreads.

Undoubtedly, the Corona Virus outbreak is amongst the epidemics that threaten the public health, which calls for
serious administrative control authorities and the application of deterrent penalties to limit the spread of this
epidemic. This is done by adhering to the laws and instructions that are issued by the authorities in the country in
order to achieve a great purpose purpose, especially in cases of the spread of epidemics, where the authority’s orders
are related to movement control laws, prohibiting gathering, and following certain health guidelines. The failure to
adhere decisions of the authorities will result in the spread of the epidemic and lead to great harm. Therefore, there
is a need for a legal restrain. Therefore, there must be a wide range of penalties that can be applied against each
violator of the declared state of health emergency. Among these penalties is the penalty stipulated in Article 2 of the
decree issued on October 5, 1955, regarding the state of emergency and martial law, where the article stipulated a
three-year prison sentence and financial fines for any violator of the decisions issued related to preserving health
security and the lives of citizens from the spread of epidemics. Furthermore, as stipulated in Article (136) of Health
Law No. (106) of 1973, whoever violates the quarantine measures shall be punished by imprisonment for six months
or more with the imposition of a financial fine or both.

Fourth, the Most Important Measures Taken By the Libyan Authorities during the Pandemic
The administrative authority in the state has the right to take several measures in standard and extraordinary
circumstances as specified by Law No. 106 of 1973. This includes restricting the freedom of individuals, such as
movement restriction which include restrictions of wandering and practicing social activities. These decisions
mainly aim to protect and prevent diseases, and the most prominent of these measures are:
Movement restriction, closures, prohibiting gatherings and meetings.
As the state is working to limit and control the spread of the pandemic and prevent the spread of the virus,
control and limit its spread among a large number of individuals. The procedure followed is to limit the spread
is restriction of movement, and close of shops and gathering places, except for what is considered as necessities.
An example of this is what was specified in Article 36 of Law 106 of 1973 and the decisions of the Libyan
government to impose a state of closure and movement restriction. Resolution No. 35 and Resolution No. 238
of 2020, all of aim to limit the spread of the epidemic as well.
Home Quarantine
Home quarantine refers to the decision of keeping individuals in their homes and not leave them, and it is
considered a complementary measure to the movement restriction. As it aims to reducing physical contact with
others in order to prevent the spread of the epidemic, an example is seen in in Article No. 36 of Law No. 106 of
1973 and Government Resolution No. 378 of the year 2020.
Quarantine and sanitary isolation
Quarantine and sanitary isolation refer to a measure taken by the health authorities against individuals who are
infected with the epidemic or are suspected of being infected, and they are forced to stay in specific places.
These specified locations of isolation might refer to a health isolation centre or other designated by the state for
this purpose, as specified by the health law in Article 36.
Shut down of schools and educational institutions
It has been noted that the majority of countries which have announced that they have taken measures to combat
the new Corona virus have taken this measure in order to prevent the spread of the epidemic among students
and workers in institutions. Thus, these measures are among the measures taken by the Libyan government used
in order to prevent the growth of the pandemic and the spread of the virus.
Health inspection
Inspection is one of the direct threats to the individual's right to privacy to themselves, their family and their
place of residence, to the extent that it can be considered a strict violation of personal freedom. Which made
many constitutions and laws limit the state's authority in such a procedure except with the approval of the
judicial authorities. However, there is no exception in cases of health emergencies. The Ministry of Health and
its affiliated agencies may do these types of inspections in order to limit the spread of the disease, and this is
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what we can note in Article 35 granting the authorities to confront epidemics with the authority of inspecting
homes and other venues.

Imposing financial fines on violators

Among the most important restriction measures in order to combat the Corona epidemic, the Supreme
Committee in charge of combating the Corona epidemic in Libya imposed fines for violators of precautionary
measures in accordance with Article 36 of Law No. 106.Thus it allows the Ministry of Health to take the
necessary measures to reduce the spread of the epidemic in the event it occurs. Therefore, the Libyan
government issued the Resolution No. 288 of 2020 and set the fines for each violation of the precautionary and
preventive measures issued, which starts with 50 Libyan dinars and reaches 10 thousand dinars.

Conclusion

In conclusion, at the end of this study, in which we dealt with the issue of the legality of declaring a state of
emergency in the Libyan law and its effectiveness in limiting the spread of the epidemic. This is done through
studying the state of emergency in the constitutions of different countries and then the state of emergency in the
Libyan constitution through different time eras. In addition, we have also presented how epidemics are controlled
through the provisions of the Libyan health law articles and how the Libyan government dealt with the declaration
of a state of emergency and the spread of the Corona Virus (Covid-19) through the various decisions it took during
the crisis. Therefore, we were able to obtain a set of results and recommendations.

The results

1.

Looking back and scrutinizing the various Libyan laws and the Health Law No. 106 of 1973 AD, we were
unable to discover a clear and comprehensive definition of the state of health emergency. Rather, there was
mention of some procedures in the Libyan health law, from which we can deduce a definition for the state
of health emergency.

The state of emergency is defined as a state which arises when the nation is exposed to exceptional and
unusual circumstances, such as the outbreak of a war or an arise of a threat that effects the internal peace
and security, the occurrence of environmental disasters, the spread of highly dangerous epidemics, or other
events which lead the state to take exceptional measures once they arise.

The lack of clarity from a legal and constitutional from the authority who is responsible for declaring a
state of health emergency in Libya, despite the development of a general law text that makes the
legislature’s authority declare a state of emergency. However, unlike the situation in France, where it is one
of the authorities of the president and for the Egyptian law it is a prerogative of the president of the
republic.

We also concluded that the internal legislation in numerous countries has authorized the declaration of a
state of emergency in order to confront exceptional circumstances with the limits and conditions which
contained them. Among these legislations is what was mentioned in the Libyan constitutions during its
different stages, despite the presence of clear shortcomings in it.

The state of emergency is temporary; however, the cascading Libyan constitutions overlooked the need to
specify the duration of the state of emergency.

The health emergency laws and decisions issued by the Libyan government to contain the Corona (Covid
19) pandemic did not hold legal solutions for the effects of the regulatory measures taken by the authorities
during the lockdown and quarantine. Of which these measures include employment contracts, insurance
contracts and employee rights.

Recommendations

1.

Through the previously mentioned results, we recommend the adoption of a draft constitution which
regulates the procedures that are to be followed in the event of exceptional circumstances and a state of
emergency during a state of peace and war, alongside its regulations.

There is a need to intensify the legal and procedural effort in order to regulate emergencies and the spread
of epidemics in the Libyan health law. This is done in order to maintain pace with the rapid development of
the medical field and not only follow international health instructions.

Despite the provision in Article 34 on diseases and their identification in the legal text, where they are
identified as “radical, relapsing fever, cholera, plague, yellow fever and relapsing fever”. As there is a lack
of mention regarding the Corona virus (Covid-19), we recommend updating the legal text of the article thus
include the Corona virus and SARS among the infectious diseases.
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