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Abstract

Recognition and enforcement of international arbitration awards is the most important stage of
arbitration, being one of the most important alternative methods for resolving petroleum disputes.
When an arbitration award is issued, there are two ways to enforce it: The first is through voluntary
(consensual) enforcement. The second is through judicial enforcement when the losing party refuses
to respect the award. In order to enforce the arbitral award, the enforcement rules approved in each
country shall be applied, taking into account the international conventions in this regard. Through
doctrinal legal research methods, this research seeks to analyze the Iragi laws that govern the
enforcement of arbitration awards in petroleum disputes and to clarify the legal issues and challenges
facing the enforcement of arbitration awards in Iraq, which are represented by the weaknesses of the
Iragi Code of Civil Procedures and the absence of a mechanism for enforcing arbitration awards in the
Iragi enforcement law and foreign court judgments, in addition to the existence of laws in force that
prevent enforcement. The importance of this study lies in the necessity of developing the legal system
for enforcing arbitration awards in Iraq to create a friendly environment for international arbitration,
which will attract and encourage foreign petroleum investment in Iraq. Therefore, this study proposes
a restructuring of the legal system for the enforcement of arbitral awards and the introduction of
legislative improvements by enacting a new arbitration law, amending the Iragi enforcement law, and
repealing the law on the Protection of Funds, Interests, and Rights of Irag from Inside and Outside
Iraq.
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1- Introduction

After the arbitral tribunal issues an award for settling a petroleum dispute, the winning party will seek to enforce the
award. This is done either through voluntary enforcement by the losing party or through judicial enforcement in the
event that the losing party refuses to voluntarily enforce it. In the case of voluntary enforcement, which takes place
through the consent of the two parties, the enforcement will be smooth and without a problem, which is the natural
end of the arbitration process. In the event that the losing party refuses to enforce, the winning party will have to
resort to the judiciary to impose the award. The winning party must follow specific enforcement procedures that
vary from jurisdiction to jurisdiction.

Generally, the petroleum arbitration process goes through several stages, starting with the "arbitration agreement”,
which is subject to the substantive law usually determined by the parties to the oil contract. The second stage is the
"arbitration procedures"”, which begins with the referral of the dispute to the arbitral tribunal and ends with the
issuance of the award. This stage is subject to procedural rules usually determined by the parties. The third stage is
the stage after the issuance of the award. If the losing party refuses to enforce the award voluntarily, the losing party
can "challenge the award", and the challenge is subject to the law of the country of the arbitration location. The next
stage is "enforcing the arbitration award", which is a procedure sought by the winning party to impose the award,
done through the judiciary. This procedure is subject to the legal system for enforcement in the country in which it is
to be enforced.

The legal system for enforcing arbitration awards in lIraq suffers from weakness and lack of clarity. The Iragi Code
of Civil Procedures No. 83 of 1969 (hereafter CCP) is the only law that governs arbitration in general and the
enforcement of its awards. The legal provisions in CCP that govern the enforcement of arbitral awards suffer from
weakness and inconsistency with modern international trends to enforce international arbitration awards. The Iraqi
enforcement law No. 45 of 1980 and Iraqi enforcement of Foreign Court Judgments Law No. 30 of 1928 do not
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govern the enforcement of arbitration awards. Likewise, the laws regulating the petroleum industry in Iraq do not
address arbitration or the enforcement of its awards.

With regards to international conventions, Iraq joined the New York Convention on November 11, 2021, which is
considered the most important convention in recognising and enforcing arbitration awards. However, upon its
accession, Iraq placed a set of reservations on the scope of the application of the NY Convention, including
commercial reservation, which may prevent the application of the NY Convention to petroleum disputes in Irag. In
addition to Iraqg's accession to a group of other international agreements is the Convention on the Settlement of
Investment Disputes Between States and Nationals of Other States (ICSID Convention 1965), which governs the
resolution of investment disputes and of which cannot be applied to petroleum disputes in lraq because Iraqgi law
does not consider petroleum disputes as investment disputes. In addition, there are several bilateral arbitration
agreements at the level of the Arab world such as the Riyadh Agreement and the Amman Agreement. This article
focuses on analysing and studying Iragi national laws and showing their challenges and shortcomings.

This article provides an overview of the legislative framework governing the enforcement of arbitration awards in
Irag. The first section provides an overview of the national laws governing the enforcement of arbitration awards in
Irag. The second section will discuss legal issues and challenges facing the enforcement of arbitration awards in
petroleum disputes in Irag. This article proposes a restructuring of the legal system for the enforcement of arbitral
awards and the introduction of legislative improvements by enacting a new arbitration law, amending the Iragi
enforcement law, and repealing the law on the Protection of Funds, Interests, and Rights of Iraq from Inside and
Outside Irag.

2. Methodology

This article is based on the doctrinal legal research methodology. Both primary and secondary data are used. Besides
that, the data were collected using the library-based approach. Specifically, the primary data were collected from
Acts and Laws, whilst the secondary data were sourced from books, legal documents, and articles from journals and
online resources. Both primary and secondary data were critically and analytically examined and interpreted using
the content analysis approach.

3. Findings and Discussion

3.1 An Overview of the Legislative Framework Governing the Enforcement of Arbitration Awards
inlrag

Iraq is a civil law country, and Iragi civil law is considered one of the most important laws in the country after the
Constitution. It serves as the reference for many cases for which no legal text is mentioned. However, the essential
features of the civil legal system are the non-binding judicial decisions of third parties, meaning that each case has
its circumstances and judgment. Therefore, judicial decisions and court cases are not considered one of the primary
sources of Law in Irag and cannot be considered a reference to cases not mentioned in specific legal texts.
Therefore, in cases with no legal text, the judiciary cannot rely on judicial precedents to issue the judgments; thus,
the absence of the law is a real problem in countries that follow the civil law system.

In the time period following the nationalization of Iragi oil and during the period between 1970 and 2003, Iraq
issued several laws to tighten international arbitration and the enforcement of its awards. In 1973, a decision was
made by the Committee of Pursuance for Oil Affairs and Implementation of Agreements, which stated that the
requirement of international arbitration means to override the principle of sovereignty and diminish the value of
Iragi courts and laws. Likewise, the decision of the Iragi Codification Bureau (later the State Consultative Council)
1978 states that international commercial arbitration may include a foreign element because it may be outside of the
country and may be entrusted to foreign arbitrators who may apply foreign law either in terms of substantive rules or
the rules of procedure. Consequently, the implementation of foreign arbitral awards within the Republic of Iraq
would create legal and sovereign barriers, and the State Consultative Council ended up saying that it is possible to
resort to arbitration. Still, with utmost care and caution, above all, the opinion of the higher authorities must be
sought and agreed upon.

In addition, the law on the Protection of Funds, Interests, and Rights of Iraq from Inside and Outside Irag No. 57 of
1990 (hereafter Law 1990) is still enforceable, confirming the inability to resort to international arbitration or
enforce its awards. Article 6 of the Law 1990 states that Iraqi courts and arbitral tribunals shall not consider any
action in Iraq against the Iragi government, its institutions, companies, any governmental body or any Iragi natural
or legal person contrary to the provisions of the above. Any law or decision of any nature issued by any court,
arbitral tribunal, or any other body in a foreign matter in this regard shall not be taken into account, and the relevant
parties shall bear the consequences of implementing any law or decision contrary to the law 1990. Moreover, Article
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8 of the law 1990 also states that any provision, law, or decision that contradicts the provisions of the Law 1990,
including laws, rulings and awards issued in other countries by any party, shall not be taken into consideration.
Despite that, the Iraqi legislator’s view of international arbitration differed from the situation before 2003 and some
laws enacted post-2003 confirm the possibility of resorting to international arbitration. These include the Iraqi
Investment Law No.13 of 2006 and Iraqg, Instructions for The Implementation of Government Contracts No.2 of
2014, as well as all petroleum contracts concluded by Iraq recently on the arbitration clause. The following will
analyze the Iragi national laws governing the enforcement of arbitration awards.

3.2 Iragi Code of Civil Procedures No. 83 of 1969

Iragi Code of Civil Procedure No. 83 of 1969 (CCP) is the only law that generally governs arbitration in Iraq,
specifically Articles (251-276) of the CCP regulate arbitration in general. Articles 272 and 274 govern procedures
for recognizing arbitration awards in Irag. No legal provision in the CCP has addressed international arbitration.

To enforce the arbitration awards under the CCP, it is not possible to go directly to the enforcement departments.
Instead, the award must be ratified by the civil court first where one of the parties to the dispute must apply to the
Iraqi civil court to ratify the arbitral award before proceeding to its enforcement. This is stated in Article 272 (1) of
the CCP, that the enforcement departments shall not enforce the arbitral awards unless approved by the civil court.
The CCP does not give enforceability to the arbitration awards. In other words, the CCP does not give "force of res
judicata™ to arbitral awards. This means that the Iragi civil court has exclusive power based on Article (274) of the
CCP, which states that the court can approve or revoke the arbitration award either wholly or partially. The Iraqi
civil court can also send the award back to the arbitrators to amend it, or the court may resettle the dispute by itself.
Many national laws give the force of res judicata to arbitration awards such as the arbitration law of the United Arab
Emirates, the Syrian arbitration law, the Jordanian arbitration law, and the Saudi arbitration law.

3.3 Iraqgi Enforcement of Foreign Court Judgments Law No.30 Of 1928

The Iragi Enforcement of Foreign Court Judgments Law No. 30 of 1928 is the law that governs and organizes the
provisions for enforcing the decisions of foreign courts in Irag. The scope of this law includes the enforcement of
judgments of foreign courts only, not arbitral tribunals, as Article (1) of the Iragi Enforcement of Foreign Court
Judgments Law defines (foreign judgment) as the judgment issued by a court outside Irag. Thus, arbitration awards
cannot be enforced under the Foreign Court Judgment Enforcement Law because its scope includes judgments of
foreign courts only. The Iraqi judiciary confirmed this in the decision issued by the Iragi Federal Court of Cassation
No. 162 of 2012, which states that the plaintiff requested the Iraqgi civil court to issue a ruling to enforce the
arbitration award given by the International Commercial Arbitration Court from the Romanian Chamber of
Commerce and Industry on March 23, 2010 under the Iragi Enforcement of Foreign Court Judgments Law No. 30 of
1928, but the court found that the Enforcement of Foreign Judgments in Iraq does not govern the enforcement of
international arbitration awards, only the judgments of foreign courts. Another decision of the lIragi Court of
Cassation No. 108 of 2013 confirmed the impossibility of applying the Law of Enforcement of Judgments of
Foreign Courts to enforce the arbitration awards in Irag, which stipulates that the award issued by arbitrators cannot
be requested to be enforced based on the provisions of the law on the Enforcement of Foreign Judgments in Iraq,
because the Iragi Enforcement of Foreign Court Judgments Law applies to the enforcement of foreign court
Judgments and does not apply to foreign arbitration awards.

3.4 Iragi Enforcement Law No. 45 Of 1980

Iragi Enforcement Law No. 45 of 1980 outlines how to enforce the judgments and executive documents and deliver
the rights to the creditor. The scope of this Iragi enforcement law does not include international arbitration awards
where Article 3 (2) specifies the scope of application of the Iraqi enforcement Law on the enforcement judgments
and foreign judgments that are enforceable in Iraq, under the Iragi Enforcement of Foreign Court Judgments Law
No. 30 of 1928, considering the provisions of international conventions in force in Irag. Thus, the enforcement
departments cannot implement international arbitration awards directly. Still, a ratification decision must be
obtained from the competent Iragi court under the mechanism indicated by the Iragi CCP. It is worth noting that
many of the national enforcement laws have included provisions that allow the enforcement of arbitration awards
explicitly, as in the Palestinian enforcement law, the Saudi enforcement law, and the Kuwaiti enforcement law.



3.5 Oil and Gas Laws

As for the oil and gas laws in Iraq, these laws do not regulate the process of enforcing arbitration awards in
petroleum disputes. Iraq still does not have an effective oil and gas law. Several other laws govern some oil gas
sector in Irag such as the National Petroleum Company Investment Zones Law No. 97 of 1967, the Import and Sale
of Petroleum Products Law No. 9 of 2006, the Law of Private Investment in the Refining of Crude Petroleum No. 64
of 2007, and the Law of the Iragi National Petroleum Company No.4 of 2018 It is important to note that these laws
do not govern or regulate arbitration in petroleum disputes nor enforce its awards in Irag.

3.6 Legal Issues in the Enforcement of Arbitration Awards in Oil Disputes in Iraq

The Iragi Code of Civil Procedure No. 80 of 1969 (CCP), which governs the enforcement of arbitration awards, was
enacted when Iraq sought to nationalise its oil wealth (1948-1975). Irag's position at that time was against
arbitration, and it had positions and decisions against arbitration and the enforcement of its awards. There has been
no amendment to the legal provisions regulating arbitration since its enactment. The CCP underwent several
amendments in 1979, 2001, and 2016, but the amendment did not include any provision regulating arbitration.
Therefore, the legal provisions of the CCP that generally govern arbitration and the enforcement of its awards in Iraq
are still insufficient and not compatible with the great development of arbitration systems and the enforcement of its
awards worldwide.

3.6.1The Exclusive Power of the Iragi Court to Intervene In the Origin of the Arbitral Award

After an application is submitted to the court to certify the arbitration award, the Iragi court has wide authority when
considering the arbitration award for its approval. According to Article 274 of the CCP, the court has several
powers, where the judge is to ratify the arbitration award after ascertaining that it is free of any defect, it can nullify
the award in whole or in part or return it to the arbitral tribunal to issue a new award, or the court can determine the
dispute again and issue a new judgment.

The decision of the Iragi Federal Court of Cassation No. 171 of 2007confirmed that when the Iragi court finds the
arbitration award inappropriate, the court shall use the powers conferred upon it in Article 274 of the CCP and issue
a new judgment in the dispute without relying on the arbitrators' award. This was also confirmed by Iraqgi Federal
Court of Cassation Decision No. 103 of 2007.

Another decision issued by the Federal Court of Cassation No. 293 of 2008 affirmed the broad authority of the Iraqi
Court to reject arbitration awards by Article 274 of the CCP, where the principle of judgment stipulates that if the
arbitrators did not follow the procedures stipulated in the Iragi Code of Civil Procedure, the court must invalidate the
arbitrators awards and decide on the merits of the case under Article (274) of the CCP. Moreover, the decision
issued by the Iragi Federal Court of Cassation No. 2070 in 2012 entailed the dispute between one of the companies
equipped with Kerosene for the Khor Al-Zubair gas power station and the South Refineries Company (an Iraqi
national company operating in the oil sector) where the supplier obtained an arbitration award of compensation of
USD 3.640 million, but the state-owned Company rejected to enforce the award and obtained the civil court decision
to set aside the arbitral award and return the case to the civil court under provision 274 of CCP, and the Iraqi Federal
Court of Cassation decision No. 2430 of 2012.

Based on the above, Article 274 can make the enforcement of arbitration awards difficult. This is because the court
is granted the authority to re-evaluate the award and then issue a decision either to nullify it or return the award to
the arbitral tribunal for reform according to the court’s instructions, or the court can issue a new judgment to settle
the dispute and cancel the arbitration award. This broad and exclusive authority of the Iraqgi court is inconsistent with
the primary purpose of arbitration, which is to settle the dispute and award an award away from the national
judiciary.

3.6.2 Partial Arbitration Awards Cannot Be Enforced Under the Iraqgi Civil Procedure Code

Before issuing the final award that resolves all the issues in the dispute before the arbitral tribunal, the arbitrators
may issue an award based on their conviction or through the desire of the arbitration parties to request a decision on
a particular issue that constitutes one of the components of the case. Such a decision addresses only some disputed
issues and is referred to as a "partial arbitration award". This type of award is common in international arbitration.
Its provisions have been regulated by many international arbitration institutions such as the ICC Rules of Arbitration
and the UNCITRAL Arbitration Rules, where they are considered binding and enforceable awards.
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The CCP does not recognize partial awards, requiring the award to include all aspects of the dispute referred by the
parties to arbitration for settlement. The legal jurisprudence in Iraq justifies this because the arbitral tribunal derives
its authority from the parties' agreement to the dispute and does not have the right to adjudicate with less or more
than the dispute before it because it is not within its competence. Therefore, it is impossible to accept an arbitration
award issued for the settlement of less than the dispute submitted to it or part of it because it will be outside the
limits of the agreement. Therefore, the award is considered to have violated the provision of Article 273 (1) of the
CCP, which identified among the cases in which arbitration awards may be challenged if it violates the agreement of
the parties.

The judicial decision No. 2517 of 2019 / Appeals Panel issued by the Iraqi Federal Court of Cassation, confirmed
the Iragi judiciary's refusal to recognize partial arbitration awards, where the Court of Cassation nullified two
decisions, one of which was issued by the Civil Court and the Court of Appeal to ratify an arbitration award,
because the award did not cover all issues in the dispute. Therefore, this violates the legal articles related to
arbitration in the Iraqi Code of Civil Procedure, so the court issued a ruling annulling the award ratification
provisions by the Iragi Civil and Appeal Court and then invalidating the arbitration award.

The Iraqi Civil Court refused to consider the request submitted by the State Organization for Marketing of Qil
(SOMO), an lIraqi national oil Company, to cancel the final partial award issued in favour of a Canadian oil
Company (Taurus) in the petroleum arbitration case, where the Iragi civil court issued its judgment to reject the
request to cancel the partial award because it did not include the dispute as a whole and that the request is still
premature.

It is concluded that the Iragi courts cannot enforce the partial arbitration awards issued by international arbitration
institutions, which consider this type of awards to be binding and enforceable, unlike the Iragi Law, which does not
recognise these awards and considers them to violate the arbitration provisions in the CCP. This will lead to
additional losses for the winning party, as sometimes partial awards serve as precautionary measures to pay larger
losses, such as partial awards issued in petroleum disputes to avoid damage to the used equipment or stored
materials, and thus failure to recognise will lead to large losses borne by the parties.

3.6.3 Determining a Specific Time for the Issuance of the Arbitral Award

An arbitration process may last for a long period, perhaps years. In some complex disputes such as petroleum
disputes, the disputing parties cannot anticipate the time the arbitrator can resolve the dispute until a period has been
established during which the arbitral tribunal will operate.

Iragi law specifies only six months for a dispute to be resolved if the parties did not specify a time to resolve the
dispute as stipulated in Article 262 (1) and (2) of the CCP, which means that the court is left with the choice of
setting the period for the disputing parties. If they do not do so, the arbitral tribunal must resolve the dispute within
six months from the date of the tribunal's acceptance of arbitration. If the dispute is not resolved, the award will be
granted within the period specified by the disputing parties or the six months specified by law if the parties do not
agree on a specific period. The disputing parties have the right to submit a request to the competent court to add a
time or judgment of the dispute through the court itself, or a request to replace the arbitrators; this is stated in Article
263 of the CCP.

According to the provisions of the Egyptian, Omani, and Jordanian arbitration laws, if the parties to the dispute do
not specify the arbitration duration, then it will be twelve (12) months from the date of the start of the arbitration
procedures. The arbitral tribunal may extend the arbitration duration by six (6) months without referring to the
competent court, even if the arbitration agreement does not authorize it. Thus, under the Egyptian, Omani, and
Jordanian arbitration laws, the total arbitration duration for resolving the dispute will be eighteen (18) months, not
six (6) months, as is the case in the Iraqi CCP.

Determining a specific period for resolving a dispute differs from the fast-track arbitration that is being followed
recently to shorten the period for resolving a dispute and issuing the award in a relatively short time. However, fast-
track arbitration applies only to disputes with small financial claims. Therefore, this type of arbitration cannot be
applied to petroleum disputes which have claims amounting to millions of dollars. In addition, the six-month period
is not sufficient to resolve any dispute, even ordinary disputes. A study by the London Court of International
Arbitration confirms that the average time required for arbitration depends on the amount being claimed.
Avrbitration, of which amount ranges from USD 1-10 million, will need at least 16 months to resolve, according to
the following figure.
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Figure 1: Total Duration and Time to Award by Amounts in Dispute
Source: This figure was done by the researcher based on the study by the London Court of International Arbitration.
https://tinyurl.com/5fwd9hxa.

It is clear from Figure 1 that the minimum period for normal dispute resolution is nine months, which is 50% higher
than the period specified in the CCP. Therefore, setting a period of six months is not sufficient to resolve petroleum
disputes.

It is concluded that defining a period and time does not fit with specific types of disputes which require periods of
investigation, scrutiny, assignment of experts, and hearing testimonies of witnesses, especially if one of the
disputing parties is a country where communications are conducted through official channels which entail a long
response time. Additionally, there is also the complexity of technical and legal issues that the arbitrators must
examine. Therefore, setting six months for this will force the arbitrators to overlook many details which may be
important and decisive in the case, thus later prompting one of the parties to challenge the validity of the arbitration.
Determining a period for resolving disputes in the Iragi Civil Procedures Law may be helpful in some types of local
arbitration of which dispute is not complicated and does not require more than six months to resolve. However, it is
unsuitable for oil disputes between Iraqgi state institutions and foreign oil companies. Moreover, as stated in the
UNICTRAL Expedited Arbitration Rules (2021), there is no specific period for resolving a dispute but rather a
specific timetable through which delays in resolving the arbitration procedures can be avoided. In addition, the
parties can agree on a specific period during which the dispute will be resolved by fast-track arbitration. Still, in all
cases, its violation does not entail the challenge of the arbitral tribunal or change of the arbitral tribunal as in the
Iraqi Law.

3.6.4 The Iraqi Code of Civil Procedure Application and Scope

The CCP does not distinguish between national and international arbitration. The CCP provisions do not address
international arbitration in general or specify whether they apply to the enforcement of international arbitration
awards. In this regard, there are two views regarding the extent to which CCP applies to international arbitration.
The first view holds that the CCP does not apply to international arbitration because it does not explicitly provide for
international arbitration. The second view holds that the CCP can apply to national and international arbitration
because the provisions of the CCP are absolute. According to the second view, CCP can govern both national and
international arbitration.

Moreover, when a case is filed before the Iragi courts regarding international arbitration issues, the judge cannot
refuse to determine the case because of the non-existence of a law governing the subject of international arbitration.
Article 30 of the CCP has been considered as the judiciary's refusal to consider cases and requests because no law or
the lack of clarity in the legal text will be considered a failure to do justice. Therefore, the Iragi judiciary has no
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choice but to apply the provisions of the CCP to international arbitration, even if there is no explicit text specifying
the scope of its application.

Some judicial decisions in this regard also confirm that Iraqi courts have considered cases of requests for recognition
and ratification of foreign arbitration awards based on the Iragi Civil Procedures Law, such as in the decision issued
by the Federal Court of Cassation No. 162 / Arbitration / 2012, where the court rejected an application submitted by
the winning party for the enforcement of the arbitration award issued by the Romanian Chamber of Commerce by
the provisions of the Law on Execution of Judgments of Foreign Courts. The court ruled that the enforcement of the
awards must be subject to Article 272 of the CCP. The NY Convention of 1958 applies only to a foreign arbitration,
that is, awards issued in a territory other than the country's territory in which recognition and enforcement are
sought. Therefore, since the CCP did not specify when the awards are considered national or international, it will not
be easy to know the extent of the convention application to arbitration awards in Iraq.

The importance of distinguishing between national and international arbitration lies in the law that will apply to each
type of arbitration. The legal rules of national arbitration often differ from international arbitration, where national
arbitration is completely subject to national law in terms of substantive and procedural rules. International
arbitration is not subject to national law but rather to international arbitration rules such as international conventions
and rules in international arbitration centers. On this basis, a distinction was made between domestic and
international arbitration in many national arbitration laws such as that of the Saudi, Malaysian, and Indian arbitration
laws. The failure of the Iragi CCP to differentiate between national and intarnational arbitration will subject all types
of arbitration to the substantive and procedural rules in the CCP.

In terms of enforcement procedures for international arbitration awards, they must be subject to enforcement
procedures which differ from domestic arbitration procedures. Often, states enact legal rules to enforce international
arbitration awards that differ from domestic ones. Therefore, the absence of rules for international arbitration in the
CCP and the failure to differentiate it from local arbitration is a flaw in the CCP that must be resolved. In addition,
the distinction between national and international arbitration is useful in determining the extent to which
international arbitration agreements apply to arbitration awards enforced in Irag.

3.6.5 The Existence of Law on the Protection of Funds, Interests, and Rights of Iraqg from Inside
and Outside Irag No. 57 of 1990 (Law 1990)

The protection of funds, interests, and rights from inside and outside Iraq Law No. 57 of 1990 (Law 1990) states that
it is impossible to enforce international arbitration awards issued against the Iragqi government or one of its
government institutions, including the National Petroleum companies and the Ministry of Oil, which are the parties
responsible for contracting with international petroleum companies to exploit petroleum wealth. Article 6 of Law
1990 states that Iragi courts and arbitral tribunals shall not determine any action in Iraq against the Iragi government,
its institutions, companies, governmental body, or any Iragi natural or legal person contrary to the above provisions.
Any law or decision of any nature issued by any court, arbitral tribunal, or any other body in a foreign matter in this
regard shall not be enforced, and the relevant parties shall bear the consequences of implementing any law or
decision contrary to Law 1990.

Under Law 1990, governments or foreign companies cannot enforce Iraqgi funds belonging to the Iraqi institutions
inside or outside of Iraq due to delays in implementing contractual obligations or delays in the payment of any
financial dues. Based on that, Iraqi courts refrain from considering any arbitration award to be issued in this regard.
This was confirmed by the Federal Court of Cassation in decision No. 189/2011. According to the decision, the
request of the foreign party (a Jordanian company) against an Iraqi national institution (Al-Rasheed Bank) regarding
foreign debts was rejected based on Article 5 of Law 1990, whereby no foreign company can claim the money
resulting from the delay of one of the ethnic institutions in fulfilling its obligations.

The 1990 Law is an explicit and clear declaration of Irag's anti-arbitration position in general, and against the
enforcement of international arbitration awards in Iraq in particular. The 1990 Law was enacted at a time of
exceptional circumstances that Iraq was going through during the first Gulf War and then the international economic
sanctions (1990-2003). Iraq wanted to preserve its money from enforcement. The situation changed after 2003, and
the sanctions were lifted. Iraq entered a new and different era more open to investment. Law 1990 must be
reconsidered by amending or repealing it in line with Irag's new orientations in international arbitration.

Based on the preceding, the 1990 Law in force may be an obstacle to the enforcement of international arbitration
awards in Petroleum disputes in Iraq because it contains legal provisions that oppose arbitration in general and the
enforcement of its awards in particular. It is issued against Iraq in any form. Law 1990 is considered an effective
legislative prohibition against the enforcement of arbitral awards. The national judge may take it as a reason to
refuse the enforcement of international arbitration awards in petroleum disputes. The 1990 law has become



inconsistent with Irag's recently joined international arbitration conventions, such as the NY Convention and the
ICSID Convention. Article 111 of the NY Convention stipulates that contracting states must recognize and enforce
arbitration awards issued in foreign countries under the procedural rules in the country. It also expressly contradicts
the text of provision 6 of Law 1990 which states that any law, decision, or arbitration award issued outside of Iraq
against the Iragi government or one of its national institutions due to a delay in contractual obligations or delay in
payments shall not be considered. Law 1990 contradicts Article 53 (1) of the ICSID Convention, which states that
all arbitration awards issued by the centre are binding on all parties, and each party must comply with and enforce
them.

4. Rrecommendations

To develop the Iraqi legal system for the enforcement of international arbitration awards in Iragq and to solve the
problems experienced by the enforcement of international arbitration awards in petroleum disputes related to
relevant national legislation, this study proposes the following solutions:

4.1 Enaction Of A New National Arbitration Law In Irag, Taking Into Account The Following
Matters:

[1] Abolition of Chapter Two of the Iragi Code of Civil Procedure No. 80 of 1969 (Arbitration).

[2] The new arbitration law must follow the modern principles of international rules, such as the UNCITRAL
Model Law on International Commercial Arbitration 1985, with amendments adopted in 2006.

[3] The proposed arbitration law should focus on canceling the provisions contained in Article 274 of the
CCP, which include giving exclusive power to the Iraqgi judiciary to examine the arbitration award and the
possibility of canceling it and issuing a new ruling in the dispute as this is considered one of the most
important weaknesses contained in the CPP, which should not be repeated in the proposed arbitration law.

[4] The proposed Iraqgi arbitration law should differentiate between national and international arbitration as it
is important to determine the law applicable for enforcing the arbitral award.

[5] The proposed arbitration law must recognize partial arbitration awards and cancel the provisions contained
in Article 273 (1) of the CCP.

[6] The proposed arbitration law should not specify any specific period during which the dispute must be
resolved, as contained in Articles 262 and 263 of the CCP. Instead, the period for resolving the dispute
should be left to the circumstances of the case and according to the procedural rules determined by the
parties to the dispute.

4.2 Amendment To The Iraqi Enforcement Law No. 45 Of 1980 As Follows:

[1] Amend Article 3 of the Iragi Enforcement Law by adding a new subsection that adds national and
international arbitration awards to the scope of the Iraqi Enforcement Law.

[2] Amend Chapter Two, Article 14 of the Iragi Enforcement Law No. 40 of 1980, to add arbitration awards as
enforceable documents in the Iragi Enforcement departments.

[3] Add a chapter on enforcement procedures for arbitration awards within Part Three (implementation
procedures) of the Iraqi Enforcement Law No. 40 of 1980. The new chapter should include all provisions
for enforcing national and international arbitration awards. In addition, the new chapter should clarify on
how to enforce arbitration awards against the government or one of its institutions in a manner that does not
contradict Article 62 of the Iraqi Enforcement Law.

[4] Cancellation of the Law on the Protection of Funds, Interests, and Rights of Irag from Inside and Outside
Irag No. 57 of 1990 (Law 1990) as it contradicts international arbitration conventions that Iraq recently
joined, such as the NY Convention and the ICSID Convention.

5. Conclusion

Despite the importance of international arbitration as one of the alternative methods for resolving petroleum disputes
in Iraqg, the Iragi legal system for arbitration and the enforcement of its awards still suffer from weakness and lack of
clarity. Iraq relies on the Iraqi Civil Procedure Law No. 83 of 1969 (CCP). The CCP legal provisions govern the
recognition and enforcement of arbitration awards. The CCP grants broad authority to the court competent to hear
arbitration cases in Iraq to re-examine and evaluate the final arbitration awards. Article 274 of the CCP gives the
judge the right to annul the arbitral award and issue a new ruling on the dispute.

In addition, the CCP does not recognize partial arbitration awards issued by the arbitral tribunal, as Article 273 (1)
of the CCP requires the arbitral tribunal to issue an award covering all the disputes presented. Otherwise, it will be
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considered to have exceeded the arbitration agreement's limits, thus leading to a non-enforcement partial arbitration
award. Moreover, Article 262 (1) and (2) of the CCP set a period of six (6) months during which the arbitral tribunal
must resolve the dispute. Otherwise, the parties to the dispute have the right to request for the annulment of the
award. This period is short and unsuitable for resolving complex disputes, such as petroleum disputes. The CCP
does not differentiate between national and international arbitrations.

The Iragi Enforcement Law No. 45 of 1980 does not regulate the provisions for the enforcement of arbitration
awards. The Iragi Enforcement of Foreign Court Judgments Law No. 30 of 1928 does not include the enforcement
of international arbitration awards in its scope, but only the rulings of foreign courts. Meanwhile, the Law on the
Protection of Funds, Interests, and Rights of Iraq from Inside and Outside Irag No. 57 of 1990 prevents the
enforcement of international arbitration awards before the Iragi courts. The weakness of the legal system for
enforcing arbitration awards makes Iraq an unfriendly environment for arbitration, which constitutes one of the
obstacles in attracting foreign investment in the Iraqgi oil sector, i.e., the most important and largest economic sector
in Iraq.
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